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Re: Notification of Ex Parte Presentations of Andalnc., Regarding Petition for
Declaratory Ruling to Clarify That 47 U.S.C. § 2279) Was Not the Statutory
Basis for Commission’s Rule Requiring an Opt-Out Ntce for Fax
Advertisements Sent with Recipient’s Prior Expres€onsent, CG Docket No.
05-338 (filed Nov. 30, 2010)

Dear Ms. Dortch:

On May 31, 2013, the undersigned and Matthew Msohof Latham & Watkins LLP,
representing Anda, Inc. (“Anda”), met with PrisailDelgado Argeris in the Office of
Commissioner Rosenworcel and Matthew Berry, Nich@agani, and Joshua Cox in the Office
of Commissioner Pai to discuss Anda’s PetitionDeclaratory Ruling and Application for
Review in the above-referenced docket.

At both meetings, we argued that the Commissionlshissue an order clarifying that
Section 64.1200(a)(3)(iv) of its rulésyhich provides that commercial faxes sent withpHier
express consent of the recipient must containdheesopt-out notice that appears on unsolicited
fax advertisements, was not prescribed under Se2d@(b) of the Communications Act. Anda
requested such a ruling in its November 2010 Batiior Declaratory Ruling, but the Consumer
and Governmental Affairs Bureau issued an Orderyiaayear and a half later summarily
dismissing the Petitioh.We pointed out that the Bureau did so withoukisgppublic comment,
without resolving the substantive issues raisetienPetition, and in a manner that prevents

! 47 C.F.R. § 64.1200(a)(3)(iv).

2 See Junk Fax Prevention Act; Petition for DeclargtBuling to Clarify That 47 U.S.C. §
227(b) Was Not the Statutory Basis for CommissiBuoile Requiring an Opt-Out Notice
for Fax Advertisements Sent with Recipient’s PEgpress ConsenOrder, 27 FCC Rcd
4912 (CGB 2012).
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Anda from seeking judicial review or defending it$eom unwarranted liability in pending class
actions.

In particular, we explained that if the Commisstmes not clarify that Section
64.1200(a)(3)(iv) was adopted pursuant to authatityer than Section 227(b), class action
lawsuits alleging technical violations of that rwél continue to threaten legitimate businesses
with massive unwarranted liability based solelyconsensual communications with their
customers. By jeopardizing Anda’s continued viability (n@t ention the viability of other
senders of solicited, business-to-business fax aamgations facing similar litigation risks),
these lawsuits also endanger the tens of thousdmdsarmacies—many of which cannot afford
to keep significant amounts of generic pharmacalsin stock—that rely on Anda to fill orders
of any size on short notice.

In support of Anda’s Application for Review and fen for Declaratory Ruling, we
argued that Section 227(b) of the Act, which imog&rious restrictions on senders of
unsolicitedfaxes, could not have been the statutory basiSéction 64.1200(a)(3)(iv), as the
rule regulates a class of communicaticsdi€itedfaxes) that Section 227 does not purport to
regulateat all. We explained that not only does a straightfodvaading of Section 227(b)
support Anda’s position, but a contrary ruling webalin afoul of the First Amendment.
Construing the statute to require senders of setidiaxes to include a mandatory opt-out notice
and to expose such entities to unlimited liabildy any failures to comply would raise grave
constitutional concerns, because (1) there is gitingate governmental interest in interfering
with consensual communications between businessksustomers that expressly request
information via fax, and (2) allowing class actiawsuits that could result in damages
amounting to hundreds of millions of dollars fongmanies such as Anda that engaged in such
consensual communications would severely burdeactp®@ a manner that is grossly
disproportionate to whatever interest assertedtiedres the rule.

We noted that courts have upheld Section 227’sirepents folunsolicitedfaxes
against First Amendment challenges based on thdenfirthat the government has a “substantial
interest in . . . prevent[ing] the cost shiftingdanterference suchnwantedadvertising places on
the recipient,” and because advertisers remairestér “obtain consent for their faxes.As
Anda explained in its Petition for Declaratory Rugjliand in the pending Application for Review,
these justifications vanish where, as here, thipiest hasprovided express consent to receive

As Judge Posner has recognized, Section 22'€d¢himposes “potentially very heavy
penalties on its violators—many of whom ... haveeméneard of this obscure statute,”
and can expose them to “bet-your-company” clagsratesulting in coercive
settlementsCreative Montessori Learning Ctrs. v. Ashford GeBC, 662 F.3d 913,
915-16 (7th Cir. 2011).

4 Missouri v. AM Blast Fgx323 F.3d 649, 655, 659 (8th Cir. 2003) (emphadded)see
also Destination Ventures v. FC@6 F.3d 54, 56, 57 (9th Cir. 1995) (articulatitize
government’s substantial interest in preventingsthi&ing of advertising costs to
consumers” and finding thatihsolicitedfax advertisements shift significant advertising
costs to consumers”) (emphasis added).
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information via fax. We also distinguished casplalding disclosure requirements under a
lower level of scrutiny, such as the Supreme Csutécision irzauderer on the grounds that

(1) unlike disclosures intended to prevent deceptpeech or similarly harmful omissions, there
is no substantial governmental interest in compglbusinesses to provide detailed opt-out
instructions to customers who expressly electaédeive information by fax, and (2) the
massive liability associated with authorizing clasions to recover automatic damages for each
solicited fax sent without a compliant opt-out getimposes far greater burdens on speech than
garden-variety disclosure obligations. Consisteittt these distinctions, the D.C. Circuit has
held that the lenient standard of review appliedandererhas no application unless the
government affirmatively demonstrates that an aéement threatens to deceive consurfiers.
The Commission has never claimed that failing todsgn opt-out notice to consumers who
expressly opted-in to receiving faxes could be geee, much less that it extended the opt-out
notice rule to solicited faxes to combat any suetegtion. Indeed, the adopting order failed to
provide any rationale at all for that extensfaamnd even included the contradictory (and
ultimately incorrect) statement that “the opt-oatice requirementsnly applies to
communications that constitut@solicitedadvertisements.” Therefore, there is no question that
construing Section 227 in a manner that subjedisitenl fax communications to a mandatory
opt-out notice rule—particularly one backed by &ate right of action that exposes senders of
faxes to crippling liability—would be subject taémmediate scrutiny at the very least.

Although Anda’s Petition for Declaratory Ruling aAgdplication for Review focus on
obtaining a ruling that 64.1200(a)(3)(iv) of therdmission’s rules was not prescribed under
Section 227(b) of the Act (and therefore does g gse to a private right of action under
Section 227(b)(3)), we noted that, if the Commissietermines that the rule also could not have
been validly adopted pursuant to Section 4(i) &(B0of the Act, it should declare that, on
reflection, the rule wasltra vireswhen adopted and cannot be enforced by the coutte
Commission. We noted that the Commission on its owtiative has invalidated certain
obligations as inconsistent with the First Amendmsuach as when it abandoned the Fairness
Doctrine? and there is no reason it cannot do so here.

> Zauderer v. Office of Disciplinary Counsel of SupeeCourf 471 U.S. 626 (1985).
6 R.J. Reynolds Tobacco v. FP@96 F.3d 1205, 1213-14 (D.C. Cir. 2012).

Rules and Regulations Implementing the Telephoms@oer Protection Act of 1991;
Junk Fax Prevention Act of 200Beport and Order and Third Order on Reconsidarati
21 FCC Rcd 3787 1 48 (2006)JFPA Ordef) (stating without any explanation that
“entities that send facsimile advertisements toscomers from whom they obtained
permission, must include on the advertisements tpgiout notice”).

8 Id. 42 n.154 (emphasis added).

Inquiry into Alternatives to the General FairnesbliQations of Broadcast Licensees
Report, 102 FCC 2d 145 (198%ff'd, Syracuse Peace Council v. FC&57 F.2d 654
(D.C. Cir. 1989).
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Regardless of how the Commission ultimately vielesrherits of Anda’s Petition for
Declaratory Ruling and Application for Review, waghasized that it would be not only grossly
unfair but plainly unlawful to sidestep the menfshe statutory authority question presented by
Anda. In these circumstances, the Commission leéesaa duty to state whether
64.1200(a)(3)(iv) of its rules was prescribed ur@lection 227(b); it cannot simply dismiss
Anda’s Petition for Declaratory Ruling as suppogequiesenting an insubstantial question that
requires no answer, as the Bureau Order attempted.t A pivotal consideration here is that the
Commission has vigorously defended the proposttian, in light of the Hobbs Actt alone
may determine whether Section 64.1200(a)(3)(iv) prascribed under authority other than
Section 227(b) or isltra vires—and that Anda and similarly situated class actiefendants
accordingly may not raise statutory or constitugicsiefenses against private actions seeking to
enforce the rule based on failures to include aptrotices on solicited faxes. In light of that
position, the Commission cannot refuse to respaoibgdtantively to Anda’s arguments.

In a recent proceeding before the U.S. Court ofeégpfor the Eighth Circuit, the
Commission filed twamicusbriefs seeking reversal of a district court’s dssal of such a
lawsuit alleging violations of Section 64.1200(3§d. The Commission’s first brief argued
that (1) notwithstanding contrary language inclugetheJFPA Order Section
64.1200(a)(3)(iv) requires opt-out notices on fagest with the recipient’s express consent, and
(2) a civil defendant is barred from challengingi®® 64.1200(a)(3)(iv) agltra viresor
unconstitutionat® Anda later obtained leave to file amicusbrief, in which it argued that the
court should examine whether Section 64.1200(ayj3Mas prescribed under Section 227(b) of
the Act, as it would otherwise lack subject majtieisdiction over a damages action under
Section 227(b)(3); Anda further argued that, togk&nt the court found that the Commission
promulgated the rule pursuant to Section 227 (lgti@es 703 and 704 of the Administrative
Procedure Act create an exception to the HobbsaAdtprovide a basis for invalidating the rule
asultra vires™

The Commission then sought and obtained leavéet@ fiesponse to Anda’s brief. That
supplementaamicusbrief argued that direct review of the 20IFPA Orderunder the Hobbs
Act provided an adequate judicial remedy some sgeans ago, and that Anda and other civil
defendants still could pursue relief before the @ussion in lieu of raising defenses in a class
action proceedind? Notably, the Commission’s supplemental brief ankiedged that Anda
had sought a declaratory ruling and argued thaBtireau’s dismissal of that petition did not
“show that the Hobbs Act remedies” available in @0@&re inadequate, because the full

10 Amicus Br. for the Federal Communications Commois&Jrging ReversalNack v.

Walburg No. 11-1460 (8th Cir. Feb. 24, 2012) (“Initial EGQmicus Brief”).

11 Amicus Br. of Anda, Inc. in Support of Appelleeld,Nack v. WalburgNo. 11-1460
(8th Cir. Jul. 20, 2012).

Supplemental Amicus Brief for the Federal Commatons Commission Urging
ReversalNack v. WalburgNo. 11-1460 (8th Cir. Aug. 21, 2012) (“SupplenaCC
Amicus Brief”).

12
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Commission had yet to act on Anda’s ApplicationRaview and the ultimate disposition of the
statutory authority underlying Section 64.1200(x)(3 therefore remained unresolv&d.

The Eighth Circuit issued an opinion on May 21, 20dgreeing with the Commission
that, in light of the Hobbs Act, the court could adjudicate whether Section 64.1200(a)(3)(iv)
is ultra vires'* The court further held that similar considerasigmecluded it from deciding
whether Section 64.1200(a)(3)(iv) was prescribedkeumuthority other than Section 227(b) of
the Act, and in turn whether the private right ofi@n in Section 227(b)(3) applies to violations
of the rule. The court appeared troubled by thte@me, deeming it “questionable whether the
regulation at issue ... properly could have been pigated under the statutory section that
authorizes a private cause of actidn.Nevertheless, the court declined to resolve véreth
private right of action could properly be maintalrteased on the transmission of a solicited fax
without a compliant opt-out notice, finding thatlzallenge to the scope of the private right of
action “involves the same need for deference t@atency and nationally uniform
determinations as a direct, Hobbs Act challerige.”

Accordingly, now that the Commission urged the Eag8ircuitnot to resolve the scope
of the private right of action based on the assettat only the agency may do so, and the court
has agreed, it would be the height of arbitrarirsess bad faith to refuse to address that question
squarely on the merits in response to Anda’s largiihg petition. As an initial matter, the
court’s explicit statement that it would be “questble” to conclude that Section
64.1200(a)(3)(iv) was validly prescribed under &scP27(b) necessarily would make it
arbitrary and capricious for the Commission to esddhe Bureau’s prior conclusion that Anda
failed to identify any legitimate uncertainty omtmversy that requires resolution. Moreover,
after highlighting Anda’s opportunity to obtain nmeagful relief through its Application for
Review as a basis for rejecting the availabilitcoliateral review under Sections 703 and 704 of
the APAL’ turning around and refusing to address the mefitsmda’s arguments regarding the

13 Id. at 12 n.8.

14 Nack v. WalburgNo. 11-1460, slip op. at 8-10, 2013 WL 21578224a5 (8th Cir. May
21, 2013).

15 Id., slip op. at 2, 2013 WL 2157822 at *$ge also id.slip op. at 7, 2013 WL 2157822 at
*4 (again acknowledging “concerns regarding thedvigl of 47 C.F.R. 8
64.1200(a)(3)(iv) [and] the scope of the privaghtiof action”). The court also made
clear that its prior rulings upholding restrictioms unsolicited faxes as consistent with
the First Amendment “would not necessarily be e if applied to the agency’s
extension of authority over solicited advertisemséntd., slip op. at 12, 2013 WL
2157822 at *6.

16 d., slip op. at 11, 2013 WL 2157822 at *6.

17 Supplemental FCC Amicus Brief at 12 n.8.
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scope of the private right of action would amounatshell gamé® The D.C. Circuit has made
clear in analogous contexts that agency effores/emle judicial review will not be toleratéd.

The arbitrary and capricious nature of any reftsakspond to Anda’s arguments would
be compounded by the Commission’s own recognitian if it took enforcement action against
Anda for an alleged violation of Section 64.120(#)v), Anda would be free in that event to
challenge the substantive validity of the rule urttie Functional Musicdoctrine?® There is no
sound reason why a company that sent faxes toroessowith their express consent but without
a compliant opt-out notice may raise appropriaéusdry and constitutional defenses in
enforcement proceedings initiated by the Commisdiohthe same company facing comparable
enforcement actions initiated by a private litigahould be altogether barred from defending
itself. To the contrary, the far greater exposmtailed by a putative class action heightens the
need to be able to assert appropriate defenseassagaiule that does not implicate the private
right of action or isultra vires Notably, a federal court has ruled that damagesild be
aggregated on a class-wide basis, where conseat asdefense and where the key issue is
whether the advertisements contained conformingpaphotices.SeeVandervort v. Balboa
Capital Corporation 287 F.R.D. 554, 562 (C.D. Cal. 2012) (class fiedtiion granted because
“the inquiry will be limited to the opt-out notian the faxes, the trial will not require
determining whether each class member consentetéosing fax”). And, again, given the
Commission’s on-the-record view that Andanat barred from defending itself—but rather must
assert its statutory and constitutional argumeetsre the Commission rather than in defending
against class actions in court—the Commission callegdimately refuse to address those
arguments on the merits. Were the Commission todds action not only would be arbitrary
and capricious but could demonstrate that Andaslacky avenue for meaningful judicial review
of those statutory and constitutional argumentss thggering the Hobbs Act exception in

18 The Commission’s repeated references to Andgi®pnity file a petition for

rulemaking seeking to repeal Section 64.1200(ay)3pfospectivelyn no way diminish
Anda’s right to seeketrospectivaelief regarding (1) the legal status of that rutem its
adoption in 2006 through the present and (2) whietiodations of the rule during that
period gave rise to private rights of action. #ecfl.2 of the Commission’s rules
expressly authorizes such petitions for declaratolipg, and there is no authority for the
proposition that Anda was entitled to seek only@spective rule change. To the
contrary, parties routinely seek declaratory rudinggarding the intersection between
Commission rules and private rights of action, strelCommission frequently grants
such requestsSee, e.g., Petition for Declaratory Ruling Regagditegative Option
Billing Restrictions of Section 623(f) of the Conmigations Act and the FCC’s Rules
and Policies Declaratory Ruling, 26 FCC Rcd 2511 (MB 20113(isg declaratory
ruling on negative option billing by cable operattinat extinguished potential class
action liability).

19 See, e.gln re Aiken Cnty.645 F.3d 428, 436 (D.C. Cir. 2011) (recognizingttan
agency'’s efforts to “insulate itself from judiciaview by refusing to act” warrant
mandamus relief).

20 Initial FCC Amicus Brief at 22.
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Sections 703 and 704 of the APA. Notably, the EigBircuit expressly withheld judgment on
whether the Commission’s refusal to act on an adtnative petition would have that
consequencé Accordingly, whereas addressing the merits of s@rgument would merely
force the agency to mount a routine defense aftétitory and constitutional analysis before the
court of appeals, sidestepping the merits woulcehhbe ironic result of forcing Anda to invoke
(and running the risk that a court would recognthe)very opportunity for collateral attacks on
Commission rules that the Commission ardently op@dxefore the Eighth Circuit.

For all these reasons, we urged the Commissioeseptatives with whom we met to
ensure that the order addressing Anda’s ApplicdtoiiReview squarely resolves the questions
presented on the merits, thus enabling direct vewvieany adverse determinations. Any effort to
thwart judicial supervision by refusing to provideonclusive merits-based response would be
arbitrary and capricious and might well triggerght of collateral review in a federal district or
appellate court.

Please contact the undersigned if you have anytignegegarding these issues.
Sincerely,
/sl Matthew A. Brill

Matthew A. Brill
Counsel for Anda, Inc.

cc: Priscilla Delgado Argeris
Matthew Berry
Nicholas Degani
Rebekah Goodheart

21 Nack v. Walburgslip op. at 10 n.2, 2013 WL 2157822 at *5 n.2.



